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he EU and the US are currently involved in negotiating
the Transatlantic Trade and Investment Agreement,
which would reduce trade barriers and hence facilitate
trade between the two trading powers. This so-called
mega-regional is at the outset an ambitious agreement that
includes, besides custom duties, an extensive list that covers
negotiating public procurement, market access in services
and new rules and standards in energy, intellectual property,
investments, plus regulatory cooperation.
These are just a few items with which negotiators on both sides
of the Atlantic are dealing with. Since both trading parties cover
large markets that represent around 60% of global GDP, TTIP
could be marked as an important pact for the world economy.
Especially as TTIP is proposed to go beyond the traditional trade
barriers and large welfare gains are expected. Indeed, current
costs of trading across the two trading entities are precisely to
be found in the areas of regulation, rules and standards.
These beyond-the-border measures that affect trade are not
new. Differences in regulatory procedures, standards and
administrative requirements between countries have always
existed. Yet, as a substantial part of traditional border barriers
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has declined worldwide over the years, the relative importance
of these non-traditional trade costs, inducing regulations, has
magnified. Research has in fact shown that the gains from
alleviating these second-generation barriers can be manifold
compared to goods.
This argument has also been put forward in a recent CEPR study
commissioned by the European Commission. Especially if other
countries would adhere to new transatlantic standards, benefits
can ‘spill-over’ to the rest of the world prompting even greater
welfare benefits. However, it remains to be seen whether this will
truly be the case since negotiating these non-tariffs policies is a
hard nut to crack due to many political economy considerations.
And although a common transatlantic marketplace place will
entail the largest market in the world, adhering to transatlantic
technical standards also requires a political will.
Due to its proclaimed comprehensiveness, TTIP not only covers
the regulations of traditional industries. It aims at setting
global standards for new sectors, too. These newly emerging
industries call for attention as novel regulations are put in place
around the globe. One of these new areas of economic activity
can crudely be called ‘the digital economy’. The functioning

World Commerce Review ■ March 2015

of the digital economy stands or falls with the transfer and
therefore by definition the trade of data.
This newly defined part of the economy covers various
commercial sectors ranging from goods to services. For
instance, it includes digital products such as ICT products and
semiconductors, pure cross-border data flows, online services
such as the delivery of content over the internet, e-commerce,
but also services sectors such as digital consultancy (eg. data
processing, data storage or customer relationship management),
software services, and traditional telecom services.
Most of these sectors are delivered through the use of a certain
type of technology. And new regulations in this area is mostly
focused on the utilization of this technology rather than in a
sector. Consequently, when a regulation is put in place, the
technological equipment cannot be employed and hence the
data cannot be delivered, and therefore the service cannot be
provided.
Due to the emergence of the digital economy the world
economy has experienced a rapid and strong increase of flows
in data, next to the existing flows in goods, capital and services.
Many new companies in these sectors have production chains
that are entirely based on data or have at least one essential
element of their core business activity that is entirely dependent
on the use of data. That in combination with the increased
phenomenon of outsourcing and offshoring, trade in data is
only to be expected to grow further.
Examples are manifold and include the transmission of
employment data across departments for human resource
purposes, the outsourcing of customer data for marketing
campaigns, or the Internet banking activities outside the bank’s
country of origin for consumers and firms placed elsewhere.
In addition, there is a strong global trend towards intensified
services production called servicification. This means that many
new services are developed by goods firms as part of their
manufacturing production process. Many of these companies
utilize data as one of the core-elements in their business
practises to deliver these services, which is also known as the
internet-of-things (IoT). One famous example includes the
automatic checking of large motors used by airplanes done
by the producer. The data that is transmitted often flow across
borders.
As one can see, the free flow of data plays a pivotal role in today’s
world economy. Very often data services affect indirectly the
wider economy through their role as inputs into other sectors.
It is therefore extremely important that these services markets
become well regulated in an attempt to secure competition
and to enable foreign suppliers to provide their services in an
effective and efficient environment next to domestic suppliers.
Yet, regulation of data flows presents a relatively new feature
in the broader spectrum of services regulation. It concerns
rules on how data is utilised and processed by firms in the
interaction between producers, but also between producers
and consumers. Users can be exposed to the release of their
(personal) data on numerous occasions, such as whilst executing
financial transactions across firms, or during instances that can
range from using social media to accessing healthcare services.
As in most other services sectors, regulation of the market is
often required to prevent users from negative side effects
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“TTIP could be used as a good starting point
for the new global digital economy”

caused by the ineffective organisation of the sector itself due to
existing market failures. Various examples include asymmetrical
information in financial services, as well as inefficient network
systems in the telecom sector, or the existence of natural
monopolies in the gas and electricity market. Although no
formal type of market failure is yet described in data services,
one major concern in the digital economy is said to be the
potential failure of protecting the data of users that is stored
and processed by producers. This might be seen as a form of
asymmetrical information.
One regulatory policy that has proliferated around the globe is
the legal requirement by governments for businesses to store
data inside the country where the user is located, otherwise
called data localization. It is a prominent example of a new
sort of regulation that constrains the free flow of data across
countries.
A number of countries are currently considering the
implementation of new data localization laws (such as Brazil,
the EU and India) whereas others have already implemented a
variety of related regulatory policies (China, Russia and South
Korea). Proponents of this law point out the fact that citizens are
protected from illegitimate practises of the data by companies
situated outside the host country.
Others state that with this law firms are not able to choose
an appropriate location for the storage of the data, which
ultimately results in higher costs for firms. Companies would
like to send and locate data information there where countries
can provide good conditions for storing such data. If this match
cannot be made, higher trade costs are likely to be incurred by
firms. In the end, these costs negatively affect final consumers
that use services and goods which are intensive in the usage
of data. Besides, alternative types of regulations that aim to
protect users are often put forward. One case in point is the
consent requirement asking users permission to store and
process user-specific data which one can give or refuse.
TTIP provides an opportunity to deal with these novel
regulations in the digital economy. If both parties claim to
negotiate an agreement that could set global standards and
would include regulatory cooperation, it would be well-timed
to deal with the secure yet efficient flow of data without
needlessly exposing firms and consumers to any inefficiencies
of excess regulation.
For most services, the challenge for policy makers is to find the
right balance between developing necessary regulations that
are linked to a particular social objective (stemming market
failures) and implementing these regulations at a minimum
cost in terms of economic welfare. By doing so regulators on
both sides of the Atlantic must not create unnecessary costs for
data users.
There are two additional reasons for TTIP to be a forerunner
in setting sound data regulation standards. For one, no
international organization currently deals with these matters.
Since both the US and the EU currently hold one of the most
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important data producers in the world it would be logical if
these two entities would start setting standards in this field.
Furthermore, these regulations are often found in the realm
of a country’s domestic regulatory framework going beyond
explicit trade barriers. Current FTAs in force are often precisely
those which are used for dealing with non-traditional behindthe-border issues of which data localization is just one example.
Hence, TTIP could further serve the interest of firms by including
common measures on data regulations.
Traditionally, in the US lawmakers have relied on the concept of
self-regulation for many business practises. In the EU, however,
lawmakers have gradually implemented requirements
regarding the processing and free movement of personal
data. In many cases they prohibit the transfer of data based on
the fact that other countries are unable to provide an equally
secure level of data protection as defined by the EU. As far as
flows between the EU and the US is concerned, a regulatory
framework for dealing with transatlantic trade in data is
currently in place, namely Safe Harbour.
Under Safe Harbour, the EU obliges US companies to fulfil
a range of requirements that must be on an annual basis
certificated by the US Department of Commerce. In practise
this means that all companies based in the US have to provide
strong administration and powerful IT systems which meet the
various standards that the EU sets.
Further examples of rules that are included in Safe Harbour
are the limitation of the use of personal data to a publicly
announced purpose, or the exclusion of a third-party users that
do not comply with the Safe Harbour criteria. Also, all affiliates
must protect all data from losses, misuse and unauthorized
access, disclosure, but also from data alterations and data
destruction. Companies are furthermore required to fulfil
extensive disclosure obligations concerning the practise of
data and have to employ qualified staff for taking care of the
handling of queries, complaints and data access requests.
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In March 2014 the EU Parliament voted in favour of a
comprehensive data protection law reform as a result of the
Snowden releases. Thus, the future viability of Safe Harbour
remains uncertain. As a result of this vote, the European
Commission is currently drafting new rules with regard to the
protection of data under the so-called General Data Protection
Regulation (GPDR). This regulatory framework encompasses
more than data localization alone, as it also deals with a battery
of administrative hurdles such as the right for a consumer to
have its data to be ‘forgotten’ or more extensive obligations for
data controllers.
If put in place, these administrative measures could further
increase the costs of doing business across borders. A study
by ECIPE has indeed found that such measures decrease
productivity thereby increasing prices in the wider economy.
The reason is that many industries are dependent on services,
which in turn are to a significant extent reliant on data as
previously outlined.
It is still not clear what precisely the GDPR will entail. But,
one strategy the EU could pursue is to regulate some of the
trade-related data measures simultaneously in an EU and a
transatlantic setting. This could provide a spring board for
further data regulations across countries by setting a prudent
and efficient precedent. This is also what the EU and the US are
eventually striving for with the negotiations of TTIP: setting
global standards. Today’s trade patterns are marked by an
ever slicing up of the value chain scattered around multiple
countries.
As such, setting the smooth operation of services, data and
technology across borders becomes essential so as to manage
complex production-linkages at low costs, which can be passed
on to consumers in terms of lower prices. What is needed
therefore is an effective design and employment of regulations
dealing with these data services inputs. TTIP could be used as a
good starting point for the new global digital economy. ■
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